Maine State Library

Digital Maine
Attorney General Consumer Division Formal
Actions

Attorney General

March 2022

Winsor- Charitable trust

Follow this and additional works at: https://digitalmaine.com/ag_consumer_division_formal_actions

Recommended Citation
"Winsor- Charitable trust" (2022). Attorney General Consumer Division Formal Actions. 721.
https://digitalmaine.com/ag_consumer_division_formal_actions/721

This Article is brought to you for free and open access by the Attorney General at Digital Maine. It has been
accepted for inclusion in Attorney General Consumer Division Formal Actions by an authorized administrator of
Digital Maine. For more information, please contact statedocs@maine.gov.

STATE OF MAINE
ANDROSCOGGIN, SS.

PROBATE COURT
DOCKET NO .____

)
IN RE: THE WINSOR CHARITABLE
REMAINDER UNITRUST
DATED AUGUST 9,1995

)
)
)

PETITION FOR
REFORMATION OF TRUST

)

NOW COME The Trustees of Bates College, the Petitioners, by and through their
undersigned counsel, and move that this Court approve the Petition for Reformation of Trust as
follows:
1.

This Petition is brought to obtain the reformation of The Winsor Charitable

Remainder Unitrust dated August 9,1995, a copy of which is attached hereto as Exhibit A
(“Trust”).
2.

The Petitioners are The Trustees of Bates College, the designated Trustee under

the Trust.
3.

The Settlor of the Trust is Rufus Allen Winsor. Pursuant to Article 11(A) of the

Trust, the Settlor or, if the Settlor is not living, the Settlor’s wife, Theresa A. Winsor, if the
Settlor’s wife is living, is the designated income recipient under the Trust. (The Settlor and the
Settlor’s wife are referred to herein together as the “Recipients.”)
4.

Pursuant to Article 11(B) of the Trust, the Petitioners are the designated charitable

remaindermen under the Trust (“Charitable Remaindermen”).
5.

Pursuant to Article 11(A) of the Trust, the Recipients receive annual payments

under the Trust until their deaths in amounts equal to the lesser of (a) the Trust’s net income
(“Income”) or (b) Seven Percent (7%) of the net fair market value of the Trust’s assets as

revalued annually (“Fixed Percentage Amount”). Additionally, if the Income in any year exceeds
the Fixed Percentage Amount for that year, the Recipients also receive such excess to the extent
necessary to make up for any shortfalls in prior years. This type of unitrust is commonly referred
to as a “NIM-CRUT,” or a “Net Income with Make up Charitable Remainder UniTrust.”
6.

Under Section § 664 of the Internal Revenue Code of 1986, as amended (“Code”),

under certain circumstances, a NIM-CRUT can be reformed to add a provision to convert a NIMCRUT into a unitrust which pays the recipient a fixed percentage of the net fair market value of
the trust assets as revalued annually. This type of unitrust is commonly referred to as a “STANCRUT,” or a “Standard Charitable Remainder UniTrust.” This conversion provision is
commonly referred to as a “flip provision.” Regulations issued by the Internal Revenue Service
allow a flip to be triggered by certain occurrences, one of which is upon a specific date
(“Triggering Event”). Reg § 1.664-3(a)(l)(i)(c)(l).
7.

The circumstances under which an existing NIM-CRUT can be reformed currently

allow a trustee to initiate judicial proceedings to reform the trust by June 30, 2000 so long as the
Triggering Event does not occur in a year prior to the year in which the court issues the order
reforming the trust. Reg. § 1.664-3(a)(l)(i)(f)(3); I.R.S. Notice 99-31 (1999-23 I.R.B. 6,1999
WL 319221).
8.

This Petition for Reformation is filed with the Court because the Petitioner would

like to take advantage of the current Code provisions and regulations which allow the conversion
of a trust from a NIM-CRUT to a STAN-CRUT as of a specific date - - December 31, 2000. As
long as the Court issues an Order Reforming the Trust (“Order”) during the calendar year 2000,
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then the Triggering Event (a specific date - - December 31, 2000) is permissible since it does not
occur in a year prior to the year in which the Court issues its Order.
9.

Reformation of the Trust in this manner is permitted on the grounds of a material

mistake. See Restatement 2d of Trusts §§366 and 333. The Settlor and the Trustee mutually
made a mistake of fact when the Trust was created in 1995. At that time, the IRS had not issued
final regulations on the interpretation of Section § 664 of the Code, and the Settlor and the
Trustee misapprehended the availability of utilizing a flip provision in a NIMCRUT. When the
IRS issued the final regulations interpreting Section § 664 of the Code, those regulations clarified
that the Settlor could have written a flip provision into the Trust in 1995. It would have made no
difference to the Trustee at that time as to whether a flip provision was included in the Trust or
not. See Brevoka and Lloyd, ReformingNIMCRUTS, ACTEC Notes, Yol. 25, No. 3, pp 271-276
(1999).
10.

The Court has jurisdiction and authority to grant this Petition pursuant to 4

M.R.S.A. § 252 and 18-AM.R.S.A. § 7-201.
11.

As evidenced by his signature below, Rufus Allen Winsor, the Settlor and one of

the two Beneficiaries under the Trust, hereby consents to this Petition. As evidenced by her
signature below, Theresa A. Winsor, the second of the two Beneficiaries under the Trust, hereby
consents to this Petition.
NOW THEREFORE, the Petitioner requests that the Trust be reformed as follows:
The first paragraph of Article 11(A) now provides in full:
Except as otherwise provided in this Article, the Trustee shall, during each
taxable year of the trust hereunder, pay to the Settlor, if the Settlor is living or, if
the Settlor is not living, to the Settlor’s wife, THERESA A. WINSOR, if the
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Settlor’s wife is living, at least annually, the lesser of (i) the income (as defined in
Section 643(b) of the Code) of the trust during such year, or (h) an amount
(hereinafter referred to as the “Unitrust Amount”) equal to seven percent of the
net fair market value of the assets of the trust determined as of the Valuation Date
for such taxable year. As used in this instrument, the term “Valuation Date” shall
mean the first business day of each taxable year of the trust. If the trust income
for any taxable year exceeds the Unitrust Amount for such year, such excess
income, to the extent that the aggregate amounts paid to the Settlor or the Settlor’s
said wife in prior taxable years of the trust is less than the aggregate Unitrust
Amounts for all such prior taxable years, shall be paid to the Settlor or, if the
Settlor is not then living, to the Settlor’s said wife, if the Settlor’s said wife is then
living. If the trust income for any taxable year exceeds the Unitrust Amount for
such year, such excess income, to the extent not distributed pursuant to the
preceding sentence, shall be added to the principal of the trust to be held,
administered and disposed of as a part thereof.
The first paragraph of Article 11(A) shall be revoked and replaced with the
following:
Except as otherwise provided in this Article, the Trustee shall, during each
taxable year of the trust hereunder beginning on the date that this trust was made
and continuing until December 31,2000, pay to the Settlor, if the Settlor is living
or, if the Settlor is not living, to the Settlor’s wife, THERESA A. WINSOR, if the
Settlor’s wife is living, at least annually, the lesser of (i) the income (as defined in
Section 643(b) of the Code) of the trust during such year, or (ii) an amount
(hereinafter referred to as the “Unitrust Amount”) equal to seven percent (7%) of
the net fair market value of the assets of the trust determined as of the Valuation
Date for such taxable year. As used in this instrument, the term “Valuation Date”
shall mean the first business day of each taxable year of the trust. If the trust
income for any taxable year exceeds the Unitrust Amount for such year, such
excess income (“Excess Income”), to the extent that the aggregate amounts paid to
the Settlor or the Settlor’s said wife in prior taxable years of the trust is less than
the aggregate Unitrust Amounts for all such prior taxable years, shall be paid to
the Settlor or, if the Settlor is not then living, to the Settlor’s said wife, if the
Settlor’s said wife is then living. If the trust income for any taxable year exceeds
the Unitrust Amount for such year, such excess income, to the extent not
distributed pursuant to the preceding sentence, shall be added to the principal of
the trust to be held, administered and disposed of as a part thereof. Beginning on
January 1, 2001, and continuing until the termination of the trust hereunder,
except as otherwise provided in this Article, the Trustee shall pay to the Settlor
during each taxable year, if the Settlor is living or, if the Settlor is not living, to
the Settlor’s wife, if she is living, at least annually, the Unitrust Amount.
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Payments shall be made from income, and, to the extent that income is not
sufficient, from principal. Any net income not required to be distributed shall be
added to principal at the end of each taxable year and for the year in which occurs
the death of the survivor of the Settlor or the Settlor’s said wife.
Dated: _ _ _ ________ _ _______ _

BRANN & ISAACSON, LLP

Martha E. Greene (Bar # 2759)
184 Main Street, P.O. Box 3070
Lewiston, Maine 04243-3070
(207) 786-3566
(207) 783-9325 fax
Counsel for Petitioner

CONSENT OF SETTLOR/ BENEFICIARY
AND WAIVER OF NOTICE OF HEARING
I,
Rufus Allen Winsor, the Settlor and a Beneficiary under the Trust, hereby consent to
this Petition for Reformation of Trust and waive notice of hearing thereon.

Dated:________________________

________________
Rufus Allen Winsor

CONSENT OF BENEFICIARY
AND WAIVER OF NOTICE OF HEARING
I, Theresa A. Winsor, a Beneficiary under the Trust, hereby consent to this Petition for
Reformation of Trust and waive notice of hearing thereon.

Dated:________________________

_______________
Theresa A. Winsor
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PROBATE COURT
DOCKET NO.

STATE OF MAINE
ANDROSCOGGIN, SS.

IN RE: THE WINSOR CHARITABLE
REMAINDER UNITRUST DATED
AUGUST 9, 1995

)

)
)
)

REPLY OF ATTORNEY GENERAL

)
NOW COMES ANDREW KETTERER in his capacity as Attorney General of the
State of Maine and replies to the Petition for Reformation of Trust as follows:
1. The Attorney General is a party-in-interest in this matter pursuant to 5
M.R.S.A. § 194 and the powers vested in him by common law.
2. The Attorney General has received and reviewed a copy of the Petition in this
matter.
3. The Attorney General submits to the jurisdiction of this Court and hereby
appears in this action, waiving service of process.
4. The Attorney General has no objection to the granting of the relief requested
in the Petition.
Respectfully submitted,
ANDREW KETTERER
ATTORNEY GENERAL

Dated: May 25,2000
LINDA J. COLT#/
Me. Bar No. 3638
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800

